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SPECIAL INSTRUCTIONS s.

IF THERE IS ANY PROBLEM IN RECEIVING THIS TRANSMIOTAL, PLEASE CALL
(215) 649-5200*

THE INFORMATION CONTAINED IN THIS T8LSFACSIMILE MESSAGE tS
TRANSMITTED BT AN ATTORNEY* IT IS PRIVILEGED AND CONFIDENTIAL/
INTENDED ONLY FOR TOE USE OF THE INDIVIDUAL Oft ENTITY NAMED ABOVE*
IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, TOO
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF
THIS COMMUNICATION IS STRICTLY PROHIBITED. IF THIS COMMUNICATION
HAS BEEN RECEIVED IN' ERROR, PLEASE IMMEDIATELY NOTIFY US BY
TELEPHONE, COLLECT IF NECESSARY, AND RETURN THE ORIGINAL KESSAGE TO
US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE (WE WILL
REIMBURSE POSTAGE). THANK YOU.
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September 23 , 1993

Mr. Joseph J* C. Donovan
Chief, Circular Removal Section 2
United States Environmental Protection Agency
Region 3
841 Chestnut Building
Philadelphia, PA 19107-4431

Rogers Estate Property, Haver town, PA
Our Ref a 86-433

Dear Mr* Done van:

I reviewed the "Administrative Order for Access on Consent H which
you forwarded with the executors of the Estate of Clifford
Rogers. After lengthy discussions we have determined that the
Estate cannot execute the Order without substantial revisions baing
made. The primary concerns of the executors are theses

a) The Estate does not admit to any liability for alleged
contamination of the property. While I understand that
CSRCXiA imposes strict liability upon certain classes of
entities/ including owners of contaminated property, the
Estate does not admit to any wrongdoing or liability. The

- Estate cannot stipulate to alleged facts of which the
executors do not have personal knowledge, including any
activities by National Hood Preservers or any other
entity. Nor can the Estate stipulate to the findings of
studies and investigations conducted on the site,
particularly as to the existence of contamination*
Similarly, the Estate cannot stipulate to conclusions of
law which would establish liability under CERCLA.

b) Nothing in the Order can state or imply that Clifford
Rogers or his executors took part in, were aware of, or
condoned the alleged discharge of hazardous substances
upon the property. Nothing in the Order should be
construed as an admission on behalf of the Estate of the
Executors that it or they had the authority to prevent or
control the release or threatened release of hazardous
substances, or had any role in the operation of the
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National Wood Preservers business*

o) On the Estate property there are two businesses, Young's
Produce Market and Swiss Farms Convenience Store* These
two facilities are located along Lawrence and Eagle Roads
and not within the area used by National Wood Preservers
for its operations. It is important that the operation
of these businesses not be disturbed. Therefore, the
access agreement must be limited to the present fenced
area and not the area immediately contiguous to those
businesses. No testing or other activities may be
conducted on the Rogers Estate property outside of the
fenced area without the consent of the Estate*

d) The Estate will not stipulate to the assessment of
penalties. It will not waive its right to due process of
law upon alleged violation of the Order or applicable
law.

e) The Estate will not be liable for any loss, damage or
injury arising out of the activities of EPA upon the
property. The EPA shall indemnify and hold the Estate
harmless for any loss, damage or Inlury arising out of
each activities* This indemnification shall extend to
the BPA, its agents/ servants, employees and contractors.
The Estate also shall not be liable for the unauthorized
and/or criminal actions of third parties which give rise
to loss, damage or injury.

f) The Estate will not give blanket permission for the
removal of all structures on the property. The EPA may
remove tanks, drums, or any oither structures or
material* which contain hazardous substances.

g) The Estate will not agree to a five year unilateral
renewal period for the agreement. A one year right of
renewal is more appropriate.

The Rogers Estate will grant EPA free and unimpeded access to the
area of the property containing the National Wood Preservers site,
without interference, for all testing and remediation purposes and
is willing to cooperate with EPA in any reasonable manner, and will
enter into an .Order granting such privileges. However, the Order
as presently drafted is not satisfactory.
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Should you have any questions or wi.h. tcjdiscuss -Y of
point ./please do not hesitate to contact me*

Very truly yours ,

THOMAS P. DELANEY

Enclosure
CC: Mary Rugala, Esquire

Mr. Clifford Rogers, Jr.
Mellon Bank, tt.A.
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